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The “ship’ is at the centre of Australian admiralty jurisdiction.! Under the Admiralty Act 1988 (Cth) (‘Act’), a ship
is one of the few res against which in rem proceedings may be brought.? But, despite its importance, the ‘ship’ is
not exhaustively defined in the Act.® In most cases, this is a non-issue because it is uncontroversial® or an agreed
fact that a particular vessel is a ship.> However, where a vessel’s status is disputed there is not a clear test for
determining whether that vessel is, or is not, a ship under the Act.® At most, the possession of certain physical
characteristics — which differ between cases — may be determinative.” At the same time, the use of novel vessels
— submersibles, marine remotely operated vehicles (‘ROV’) or autonomous unmanned ships — is increasing.?
Many of these vessels lack attributes commonly ascribed to traditional vessels. ROV may not be buoyant.
Unmanned autonomous ships can be controlled remotely or be wholly autonomous.® In light of the rights and
liabilities peculiar to admiralty, greater understanding of the position of novel vessels under the Act is needed.

In Guardian Offshore AU Pty Ltd v Saab Seaeye Leopard 1702 Remotely Operated Vehicle (‘Seaeye’)! the
Federal Court of Australia considered whether an ROV was a ‘ship’. In finding that it was not,** Colvin J sets out
a possible Australian approach for determining the status of novel vessels. Moreover, in formulating a ‘usual
attributes’ approach, his Honour clarifies the meaning of ‘used in navigation’. This is an important step in
assessing novel vessels.

1 Facts

Ford Commercial Diving Solutions (‘FCDS’) possessed two Saab Seaeye ROVs — ROV 1702 and ROV 1704.1?
Each ROV was less than two cubic metres in size. Their design specifications meant that the ROVs had to be
transported to the dive site aboard another ship (‘Main Ship’). When diving, the ROV received its power and
controls from the Main Ship through a physical tethering system. A ship owned by Guardian Offshore transported
ROV 1702 into the Bass Strait where the ROV conducted certain underwater works.®® A dispute then arose.
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Guardian Offshore eventually brought a general maritime claim against FCDS and the writ named both ROVs as
in rem defendants, with one as the defendant ship and the other as the defendant ship’s surrogate.!* A warrant for
the arrest of ROV 1702 was issued in late-January 2020 and ROV 1704 was arrested as the surrogate ship.'® After
the arrest, DW Subsea (‘DWS*), which claimed to own both ROVs, applied to dismiss the proceedings.'6

DWS objected to the Court’s jurisdiction and the arrest on several grounds, including that the ROV did not qualify
as a ‘ship’ under the Act.'” The Act stipulates that in rem proceedings can only be commenced against a ‘a ship
or property’*® and Guardian Offshore did not suggest that the ROV was ‘property’. As such, the Court’s admiralty
jurisdiction was not engaged. Guardian Offshore’s position was that the ROV fell within the Act’s definition of
a ‘ship’.9

2 Reasoning

As his Honour recognised, the question of whether the ROV was a ship is fundamentally one of statutory
interpretation. Section 3(1) of the Admiralty Act 1988 (Cth) defines ‘ship’ as:

a vessel of any kind used or constructed for use in navigation by water, however it is propelled or moved,
and includes: (a) a barge, lighter or other floating vessel; (b) a hovercraft; (c) an off-shore industry mobile
unit; and (d) a vessel that has sunk or is stranded and the remains of such a vessel; but does not include (e) a
seaplane, (f) an inland waterways vessel; or (g) a vessel under construction that has not been launched.

On a plain reading of the provision, his Honour identified three elements in the Act’s definition: a ship is (a) a
vessel, (b) used in navigation by water and (c) moved by means of the water.?° These elements are to be interpreted
‘liberally’?! so as to give effect to the Act’s purpose — namely, demarking the boundaries of admiralty jurisdiction
and in rem arrest.??

His Honour then turned to case-law to ascertain the content of each element.® Ultimately, Colvin J concluded
that ‘the decided cases eschew any attempt at a comprehensive definition of the characteristics of a vessel used in
navigation by water’.?* Instead, determining whether the ROV was a ship required assessing the extent to which
the ROV possessed ‘usual attributes associated with the concept of a vessel that can be navigated by water’.?
Considering the Act’s purpose, his Honour held that ‘[a]ttributes which mean the vessel can be moved readily
from the jurisdiction or give to the kind of claims provided for in the Admiralty Act with be particularly significant’

considerations.?

It is notable that his Honour’s primary focus appears to be on the second definitional element of ‘ship’.?” The
meaning of ‘vessel’ receives comparatively little comment. Navigation by water is dealt with swiftly, with
Colvin J concluding that a ‘structure that moves through the water may be described as undertaking navigation
by water’.?8 The upshot is that the Act does not inherently exclude ‘structures that are submersible or undertake
submarine navigation’.?®
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In considering ‘used in navigation’, his Honour construed the phrase more broadly than did Sheen J in Steedman
v Scofield (‘Steedman’).*° Steedman has been positively received in Australia,® in particular Sheen J’s holding
that ‘used in navigation” under s 742 of the Merchant Shipping Act 1894 (UK) ‘conveys the concept of transporting
persons or property by water’.*? The New South Wales Supreme Court quoted this passage approvingly in Smith
v Perese.® In contrast, Colvin J endorsed the Irish Supreme Court’s view in The Von Rocks®* that transportation
of people or property is not an essential element of ‘used in navigation’.®

It is suggested that Seaeye’s treatment of the phrase better aligns with the Act’s ‘wide’3® definition of ‘ship’ which
is intended ‘to include many other types of vessels and even certain floating structures which are not ships or
vessels in any recognisable sense of the word’.®” For example, an off-shore mobile unit — a structure other than
a vessel (i.e. oil rig) — is explicitly defined as a ship under the Act but, conceivably, may not carry passengers.
Nor do all ocean-going vessels carry passengers or property (e.g. floating cranes; deepwater mining vessels).
Excluding such vessels from the Act creates a lacuna in the admiralty jurisdiction. Notably, the UK Court of
Appeal has rejected the person or property requirement, holding that ‘the function of conveying persons and cargo
from place to place ... is not an essential characteristic’ of navigation’.3®

Further, Justice Colvin does not come to a definitive view as to whether ‘navigation’ also ‘connotes some form
of purposeful or ordered direction from one place to another’.%® However, his Honour does endorse the conclusion
in The Von Rocks that ‘used in navigation’ may encompass non-conventional vessels.° In that case, a dredger
which was not self-propelled and could not steer was held to be a ship on the basis that it was designed for
‘carrying out specific activities on the water, [was] capable of movement across the water and ... [spent]
significant periods of time’ moving across the sea.*!

Interestingly, Seaeye does not follow the Canadian Federal Court decision in Cyber Sea Technologies Inc v
Underwater Harvester Remotely Operated Vehicle (‘Cyber Sea’).*? Cyber Sea involved an application to set aside
the arrest of a small unmanned submersible that received all power and controls through a tether.*® Notably, the
court was not required to reach a final view on whether the submersible was a ship, only whether there was a
‘slight possibility” it was a ship.** In this context, the court observed that ‘in all probability’ the submersible was
a ‘ship’ under the Federal Courts Act.*

Distinguishing the Canadian decision was appropriate.*® As Colvin J notes, Cyber Sea is informed by cases which
do not underpin Australian admiralty jurisdiction.” Further, the definition of a ‘ship’ in the Canadian statute
encompasses ‘any vessel or craft ... capable of being used solely or partly for navigation’.*® This is far broader
than the Act’s definition. The breadth of the Canadian conception of ‘ship’ is at the heart of the Cyber Sea
decision.*® For the Canadian court, ‘craft’ meant ‘anything that floats’*° and the use of ‘vessel or craft’ expanded
the definition to ‘anything used on or in the water’.>* This formulation is difficult to transpose onto the Act which
restrains a ‘ship’ to vessels used in navigation.
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Having formulated his approach, Colvin J considered whether the ROV’s features were congruent with those of
a ship. His Honour concludes that several features differed from the ‘usual characteristics of a ship’.>2 The ROV
was small,> was not buoyant and® travelled from place to place onboard another ship.% Further, the ROV
received its power and commands through a tether attached to another ship.%¢ It could not navigate open waters®’
or leave the jurisdiction on its own.%® The ROV was not a registered as a ship.>® It could not retrieve large items
from below the surface.®® Collectively, these attributes demonstrated that the ROV was not a ship.

3 Comment

The diversity of vessel design and operation among both surface vessels and underwater vessel undermines a one-
size-fits-all conceptualisation of the ‘ship’. Given the Seaeye ROV’s limited capabilities, including its tiny range
(150 metres) and complete dependence on the Main Ship for power, the ultimate conclusion in Seaeye is sound.
On the other hand, Colvin J’s ‘usual attributes’ approach is open to critique. Previous courts have similarly sought
to define the ‘ship’ by way of various characteristics®? and the ‘usual attributes’ do not really advance matters.
The approach remains susceptible to the same critiques: the case-law does not establish a settled list of ‘usual
attributes’;% it is unclear how many ‘usual attributes’ a vessel must possess. An additional complexity which
arises in the ‘usual attributes’ test is the possibility of a hierarchy of attributes. His Honour considers a vessel’s
ability to move from the jurisdiction and ability to incur liability or exercise rights found in admiralty to be
‘particular significant’.®® However, further guidance is lacking. Ultimately, whether a vessel is a ship remains a

‘matter of impression’.%*

An interesting aspect of Seaeye is its implications for novel vessels. As a starting point, the rejection of the
‘passenger or property’ requirement broadens the range of vessels and watercraft that may be considered ‘ships’
and, thus, enliven admiralty jurisdiction. Further, Colvin J’s endorsement of The Von Rocks suggests that new
types of vessels that differ in some respects from traditional ships may still be ships.

Consider the position of unmanned autonomous ships which are being developed for commercial use.® These
vessels — some of which are operated by remote control, others which are fully automated — meet many of
Colvin J’s criteria: they are large, float, propel themselves, are designed to carry out specific activities on water
and have sizeable range.®® The principal point of difference with conventional ships involves their ‘use in
navigation’ — especially if the phrase is understood to require ordered movement based on human or human-like
reasoning. Crucially, Colvin J specifically left open whether purposeful, ordered movement is an aspect of
navigation.’” Even if ordered movement is required, autonomous ships which are remotely controlled should
easily fall within the Act because their movement is ‘planned’ insofar as it is the result of human control albeit
from afar.58 A trickier issue is whether a wholly automated ship could engage in navigation. The application of
autonomous technology ‘is increasingly intended to supplant the mariner’ and human input.5® Thus, if ‘purposeful
navigation’ is taken to require human-like reasoning, then whether the vessel us ‘used in navigation’ will depend
on the quality its artificial intelligence. Seaeye does not answer these threshold questions but the decision does
indicate that wholly automated ships are not automatically excluded from the Act.
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Justice Colvin also expressly envisions that submersibles may be ships.” His Honour’s comments on the Seaeye
ROV indicate that to be ‘ships’ submersibles must be capable of extended operation independent of another ship
and have sufficient range to easily leave the jurisdiction. The Van Rocks suggests that they must also be able to
spend a significant amount of time at sea. Again, his Honour leaves the open whether ‘ordered’ navigation is
required. Assuch, a submersible with these physical characteristics which is either manually or remotely operated
by human operators should fall within the wide definition of ‘ship’ in the Act. Meanwhile, wholly automated
submersibles are not intrinsically outside the Act.

Seaeye is unlikely to be the final word on autonomous vessels but the decision is a first step in locating the position
of novel vessels under the Act. In this respect, Colvin J’s refinement of ‘used in navigation’ is a notable
development. However, the potential for certain novel vessels to enliven Australian admiralty jurisdiction has
several effects which deserve further consideration. One is that it extends the ability of injured parties to pursue
in rem proceedings (for example in the case of a collision with an unmanned autonomous vessel) which raises
policy considerations and impacts shipowners, insurers and others. It also raises issues of legal coherence,
including who is the ‘master’ of an autonomous ship and whether such vessels are also ‘ships’ under the
Navigation Act 1912 (Cth) or Shipping Registration Act 1981 (Cth).
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